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NrAR zum WcnsraGrsmrz (13th ed. 1934 The problem whether or not an instrument is taken as payment is distinct from the problem whether or not it later becomes payment. For instance, an instrument not taken as payment may become such if the collecting bank, acting as agent for the holder, should take the drawee's personal check without previous authorization by the drawer of the bill. Likewise, it is sometimes held that an instrument which originally was not payment becomes such when the holder is negligent in performing his duties on the instrument. The latter case directly affects our problem; the former, arbitrarily or otherwise, is excluded. 
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rity for the original debt is not released when the instrument is given.0 And it may mean that even if the statute of limitations has barred action on the instrument, the creditor may still sue on the underlying obligation, if the statute of limitations has not run as to it.' 0 The phrase "conditional payment" further implies that when payment becomes "absolute" the underlying obligation will be gone." To the American Realist, it may sound allegorical and' unfunctional to speak of "conditional payment" and the "continued subsistence of the underlying obligation." It may seem even stranger to find people worrying about whether the creditor has, after taking the instrument, two rights against his debtor, one on the instrument and another on the underlying obligation, or whether he has only one right on a claim which is a merger of rights on the debt and on the instrument. The lawyer has learned from the Realists that such theories are useful merely as chants or symbols to make decisions look respectably rational, and he knows that they must be watched with deep suspicion, as abstractions designed to wean him from his proper diet of cases and facts.
Indeed, the Anglo-American law during recent years has not worried much about the nature of this creditor's right, and in fact has never been particularly explicit about the matter at any time in its history. Ames did contend that "a bill is a merger, absolute or temporary, of a pre, existing claim," but he was quick to point out that if the merger theory is taken seriously then many cases have been wrongly decided. 12 Story concluded that the instrument was "at most . . . only prima facie evidence of satisfaction, rendering it necessary that the party receiving the substituted note should account for it, before he will be entitled to recover upon the original debt or note." 3 According to Byles, "the original debt A few French decisions have tried to reach a result similar to incorporation of the acceleration clause in the instrument by deciding that the rights of the original creditor run with the instrument. Paris, January 4, 1899, DAILoz, JURISPRUDENCE (1900) 2.121 with the interesting note of Percerou.
9.
French law: Tn=Ra-PEacERou, op. cit. supra note 3, at § 1300. Personal sureties are, however, discharged. CODE CIVIL art. 2038. 11. See cases in which there is a presumption of absolute payment, cited note 6 supra. 12 . 2 AmEs, CASES ON Bmts AND NOTES (1894) 874-875. Cf. NORTON, op, cit. supra note 4, at 426, where it is said that "a simple executory contract is not extinguished by the acceptance of another."
13. STORY, PROMISSORY NOTES (2nd ed. 1847) 520-521.
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[Vol. 45 still remains, but the remedy for it is suspended till maturity of the instrument in the hands of the creditors.' 4 With such conflicts among the sages as to the nature of the creditor's right, it would be hard to convince our Realistic lawyer that present theories of its legal import were anything more than scholastic vagaries not soundly rooted in the facts of cases, and therefore not even useful as magic with which to bemuse judges in the ceremonial of a trial. One feels sure, however, that this skepticism of the American legal Realist would appear heretical to a German scholar-lawyer, who enjoys theories without worrying too much about their reality, and takes them very seriously. To him it would be clear that the creditor bad two causes of action against the debtor, one on the instrument and one on the original debt.' A French lawyer might be somewhat embarrassed if be were asked whether in France the creditor had two causes of action or only one on a merger of the former claim on the debt with the claim on the instrument, 6 though with the practical logic of his legal system he would know that other devices could be found to supply any deficiency inherent in either theory, and, with an inconsistency which may or may not be characteristic of his country, he would be more or less content to reach results incompatible with either theory.
But in London, New York, Berlin, and Paris, the creditor who has taken the negotiable instrument has much the same rights. For a moment we can agree that the legal doctrine is irrelevant. But only for a moment. As soon as we add the complicating factor that the creditor has failed to perfect his rights on the instrument and yet wishes to collect his debt, legal doctrine becomes important. The words and the wind of the doctrine, and its inner logic as a fragment of distinct legal systems, now begin to control the result. For the same facts are somewhat differently adjudicated in the four countries, and a comparative study of the legal variations on this simple theme may illuminate a dark corner in the law of negotiable instruments.
Thus, the plot has developed in this form: the creditor has taken a negotiable instrument from his debtor in "payment" of the debt, but he has failed to perfect his rights on the instrument. He may not have presented the instrument for payment, or for acceptance, within a reasonable time; or, a dishonor having occurred, he may have failed to obtain a protest of the instrument or to give due notice to the proper parties on the instrument.
May a creditor thus guilty of laches get a court and a policeman to force his debtor to pay him notwithstanding the laches? 8 The answer to the question varies from country to country, with the nature of the instrument used for "payment," and the capacity, if any, in which the debtor became a party thereto.
II
We shall be concerned with five factual variations upon the basic plot: (1) the debtor gives his own promigsory note or acceptance to the creditor; (2) the debtor draws or indorses a bill or check which is accepted or certified, or indorses a promissory note, and gives it to the creditor; (3) the debtor is the drawer of an unaccepted bill or an uncertified check; (4) the debtor indorses an unaccepted bill or uncertified check to the creditor; (5) the creditor takes a third party's instrument on which the debtor's signature does not appear.
The systems of doctrine in terms of which these cases must be elaborated and solved are simple and distinct. The background of the AngloAmerican theory lies in the reasoning of Clerke v. Mundall. 19 The creditor had taken a bill of exchange from his debtor who had indorsed the bill, but the creditor had apparently failed to make due presentment. Chief Justice Holt held that the creditor could recover on the underlying obligation, for, "A bill without payment of money, shall never go in satisfaction of a precedent debt or contract, if 'tis not part of the contract." Inherent in the decision is a distinction beween cases in which the creditor takes the instrument for a precedent debt, and those in which he takes it for a present debt. If the instrument is taken for a present debt, according to Holt, laches on the instrument will prohibit a suit on the earlier 
18.
For the purposes of this paper, laches may be defined as failure to make due presentment for acceptance (if necessary) or for payment, or to give due notice of dishonor, or to make proper protest (when necessary).
19. 3 Salk. 68 (1694).
underlying obligation. Indeed Holt did not limit his statement to cases in which the creditor had been guilty of laches, but stated broadly that "in such case B (the debtor) is discharged tho' the money should never be paid, for the bill itself is payment." One may gather that Lord Holt was thinking in terms of a dichotomy between absolute and conditional payment. He apparently thought that if an instrument is taken for a present debt, then the presumption was that it was given in absolute payment, and that, therefore, discharge on the underlying obligation results. But on the other hand, where the instrument was taken for a precedent debt it was intended merely as conditional payment, and the creditor's right on the underlying obligation is preserved.
Lord Holt's decision, however, has long been forgotten. -° Since his time it has usually been assumed that discharge on the underlying obligation results in all cases, where the creditor has been guilty of laches, -' whether the debt be present or precedent. Kyd blames the Statute of Anne, which was passed chiefly to give some of the attributes of negotiability to promissory notes, for this change of heart towards the creditor who has failed to perfect his right on the instrument and now desires to recover on the debt. 22 The Statute of Anne contained a section providing that "if any person accept a Bill of Exchange for and in satisfaction of any former debt, or sum of money formerly due to him, this shall be accounted and esteemed a full and complete payment of such debt, if such person accepting of any such bill for his debt do not take his due course to obtain payment of it, by endeavoring to get the same accepted and paid, and make his protest according to the directions of the Act, either for non-acceptance or non-payment."23 But the section was on its face confined to bills given for antecedent debts, and by construction could have been limited to time bills; 24 and as a matter of fact, the section seems to have had little effect. In Germany a "two causes of action" theory is accepted, which holds that notwithstanding the "payment," the creditor may always bring action on the underlying obligation as well as on the instrument. Thus it is well settled that the creditor may still sue the debtor-drawer of the instrument used in "payment" on the underlying obligation even if because of his laches he has lost his right to sue on the instrument. In such a case, if any injury was caused the debtor-drawer by the laches, his sole remedy is by a counterclaim for damages suffered. 2 However, where the debtor is the indorser of the instrument, it as yet remains uncertain whether the creditor who has been guilty of laches may bring action on the underlying obligation, possibly because the unaccepted bill does not play an important role in modern German business practice. 2 7 In France the courts have not dealt with the subject of whether the creditor guilty of laches may have recourse to the underlying obligation. Only a few legal writers mention it. The famous treatise of Lyon-Caen et Renault apparently deals with the problem only with respect to checks, and states briefly that the creditor who is guilty of laches is deemed to have received payment. 28 A recent article in a leading commercial law journal takes issue with this opinion and invokes the two causes of action theory. " The writer contends that the creditor does not necessarily lose his original claim, although, because of his neglect, he may have lost his right of recourse on the instrument, and would be merely subject to a counterclaim for damages if his failure to present caused any injury to his debtor. 8 (1931) . Laches will discharge the drawer or indorser of a bill or note on the instrument. Supra note 17. If a check is certified by the holder, the drawer and indorsers are discharged regardless of laches. N. I. L. § 188. And it would seem that laches would discharge the indorser of a check certified at the drawer's request before delivery, if the fact that the indorser of an accepted bill is discharged by reason of laihes, is borne in mind. But whether the drawer is absolutely discharged will depend on whether he is to be treated as a drawer under § 186, or as an indorser. Apparently, however, the point has not been dealt with. the problem of whether the creditor may still collect from his debtor, despite his laches, does not have the practical significance it has when the instrument given in payment is an unaccepted bill or an uncertified check, and there is no one primarily and unconditionally liable on the instrument. But in those two cases, where recovery against the acceptor is impossible, especially when the underlying debt is independently secured by collateral, the creditor's claim against the drawer or indorser has more than academic interest u a
In the two cases thus far considered, the creditor always has a cause of action on the instrument, despite his laches, against the party primarily liable, whether or not that party is the debtor. The two following, deal with the situation in which there is no primary obligor because the debtor has drawn or indorsed an unaccepted bill or an uncertified check, and delivered it to the creditor, who does not procure acceptance or certification. What rights, if any, may the negligent creditor claim on such instruments and on the debts underlying them?
Third Variation: In the third case, where the debtor is drawer of an unaccepted bill or check, the rights of a creditor-holder guilty of laches on the instrument are more troublesome. In England and in America, the debtor-drawer is discharged on the instrument by the laces of the creditor who has received a bill as payment. Failure to present for acceptance (where acceptance is required), or for payment, and failure to give due notice of dishonor discharges the drawer from his obligation on the bill both at common law, 3 ,and under the Bills of Exchange Act and the Negotiable Instruments Law." 7 This is said to be true even though the holder is Prepared to show that the drawer suffered no injury from the holder's laches. In the leading case of Dennis v. Morrice, 1 0 evidence to show that the drawer was uninjured, was held inadmissible. But in Dennis v. Morrice, Lord Kenyon was dealing with an accepted bill of exchange, and to allow discharge of parties secondarily liable for laches on that instrument is not unnecessarily harsh because, as we have seen, the holder would still have his right of action against the acceptor. The problem in the case of the unaccepted bill where the creditor's laches as holder discharges his debtor as drawer, is the continuing liability of the debtor on the underlying obligation. The question is typically presented in Allen v. Eldred." The answer given there was that the creditor's neglect of his remedies on the instrument would dischargethe debtor on the underlying obligation as well as on the bill whether or not injury resulted from the creditor's laches. The creditor was said to have made 34a. Recovery against the debtor on the underlying obligation presents the same problems in these two situations as in the others. [Vol. 45
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the instrument his own because of his own laches: that is, he had abandoned his right of conditional recourse to the underlying obligation, and, therefore, the underlying obligation was considered paid. The answer of the Wisconsin court is also that of the English courts,3s and the rule in most American jurisdictions. 3 In a few states a more lenient rule applies: the debtor is to be discharged on the underlying obligation only if he has been injured by the creditor's laches in prosecuting his rights on the instrument, although in the absence of other facts the court will presume that such injury exists. 0 And in some jurisdictions there is verbal support for the rule that the debtor will be discharged only to the amount of his injury;4 but whenever any injury to the debtor is shown, complete discharge on the debt seems to result.' The failure of the courts to apportion the loss in these cases may be understood only in view of the ; Smith v. Miller, 43 N. Y. 171 (1870) . With few exceptions, the possibility that the holder's laches may have caused the drawer-debtor no actual monetary damage is not even considered. In Henry v. Donnaghy, supra, the court refused to beed an argument to that effect, and ruled that the holder, by giving further time, made a new contract and discharged the drawer. And in Minehart v. Handlin, supra, the court dicharged the drawer on the debt, saying "want of injury is no excuse for non-presentment, or failure to give notice."
The courts do not seem to distinguish between accepted and unaccepted bills in laying down rules as to the discharge of the drawer on the underlying obligation. Thus, the same general rule discharging the drawer on an accepted bill (see cases cited note 33a sufpa) is applied to the above cases involving unaccepted bills. 42. See cases cited notes 38, 39, supra. 1936] [Vol. 45 usual judicial reluctance to resolve difficult questions of damages. Where, on the other hand, the creditor has received a check drawn by his debtor in payment, and failed to make due presentment, the debtor will not be automatically discharged either as drawer of the check or as obligor on the underlying obligation, either in England or in this country. 4 3 It is difficult to see why the holder of a check should in this respect be placed in a more advantageous position. 44 This distinction between the treatment of bills and checks first appeared in the United States and not in England. Neither Chitty nor Byles, writing before 1840, recognized any such distinctions. Chancellor Kent and Mr. Justice Story, must take a major part of the responsibility for this more generous treatment of creditors who have taken checks in payment. In Conroy v. Warren Chancellor Kent seized upon an occasion to make law. The holder of a check had presented it for payment, in what might be considered an unreasonably long time after date. The drawer set up the holder's laches as discharging the instrument, but Kent ruled that the drawer would have to show damages before he could avail himself of this excuse. When writing his Commentaries in 1826, Kent had the further opportunity to declare that the law was as he had made it. He was satisfied to trace the "liberal" check rule no further back than to (1882): "Subject to the provisions of this Act-Cl) Where a cheque is not presented within a reasonable time of Its issue, and the drawer or the person on whose account it is drawn had the right at the time of such presentment as between him and the banker to have the cheque paid and suffers actual damage through the delay, he is discharged to the extent of such damage, that is to say, to the extent to which such drawer or person is a creditor of such banker to a larger amount than he would have been had such cheque been paid. (2) In determining what is a reasonable time regard shall be had to the nature of the instrument, the usage of trade and of bankers, and the facts of the particular case. (3) The holder of such cheque as to which such drawer or person is discharged shall be a creditor, in lleu of such drawer or person, of such banker to the extent of such discharge, and entitled to recover the amount from him." N. I. L. § 186: "A check must be presented for payment within a reasonable time after its issue, or the drawer will be discharged from liability thereon to the extent of the loss caused by the delay."
That the drawer is not automatically discharged on the underlying obligation: Campbell v. "check rule" as "law." In 1843, The Matter of Brown came before Story. 4 7 The accommodation maker of a note had been forced to pay, and he now turned to the accommodated payee for reimbursement. The payee had drawn a check to secure his creditor, the accommodation maker, and the check was subsequently dishonored. In the suit which followed, the debtor raised the defense that his creditor (the accommodation maker) had neither presented the check in due time nor given proper notice of dishonor. Justice Story greeted this defense in the following classic words: "A more inequitable defense against a just debt can scarcely be imagined. In the case of a cheque," he said, "the holder does not lose his remedy against the drawer, by reason of non-presentment within any prescribed time after taking it, unless the insolvency of the party on whom it is drawn has taken place on the interval.... ."o It remained, however, for Mr. Justice Patterson, in Robinson v. Hawksford, to establish the check rule as controlling in England, by announcing, with considerable braggadocio (for the statement was not necessary to the case before him) that he could not "see that there is anything unreasonable in keeping a cheque for any time short of six years." 5 ' After such a pronouncement, it was only natural that subsequent editions of Chitty and Byles should declare that a drawer would not be discharged on the check through the laches of the creditor if there was no injury; and they did so as though it had always been the law. 
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Although we can trace the development of this distinction between bills and checks, we can only conjecture as to the reason for it. It should not be forgotten that there was some feeling that the drawer of a check, like the maker of a note, is the primary debtor, not to be discharged by the laches of the holder. 3 There is, of course, a clear functional difference between bills and checks in that bills are regarded, perhaps erroneously, merely as a means of liquidating a claim against the drawee which has arisen through a prior business transaction, while the check is used chiefly as a device to transfer deposit currency. In most cases the bank honors checks only if the drawer has adequate funds in its hands. This view of the check is reflected in the conviction that a check, unlike a bill, was a definite appropriation of a fund in the hapds of the bank to the benefit of the creditor. 4 If a fund had been definitely appropriated, even though only conceptually, it might have seemed more unfair to bar the creditor from access to this fund because of his laches. It is also possible that the check rule grew up as a result of the use of banks as collecting agents for checks. This made the question of determining what was a reasonable time for the presentment of checks more difficult. Should, for instance, the banks in the provinces have more time than those in the City of London? Would it be necessary to abandon the strict rule of one day's time and make a new rule based on the particular custom of each locality? There is some evidence that in order to avoid this difficulty a broader rule was made; there was to be no question as to the reasonable time for presentment of a check in all those cases where the drawer had suffered no injury due to the laches of the holder. It was hoped that the injury cases would be so few in number that litigation to determine what constituted a reasonable time as applied to them would be scarce and therefore occasion no difficulty. [Vol. 45 When injury to the debtor-drawer does result from the creditor's laches, the debtor is totally discharged under the English common law rule, irrespective of the size of the injury."" In this country, for a time a similar result obtained." The rationalization of the result probably was similar to that suggested by some recent cases, that the creditor has "made the check his own" under such circumstances. 5 s This notion of the creditor as a converter of the instrument, could easily have caused the rule affording total discharge to the injured debtor, to become firmly established in this country. But the majority rule as it is today stated, and this may be due in part to an over-enthusiastic interpretation of Kent by Story," 9 discharges the injured debtor-drawer only pro tanto on the instrument and on the underlying obligation. Yet a study of the cases applying this pro tanto rule will show that actual apportionment of the loss is rarely made,°0 possibly for the reason that it generally is extremely difficult to prove less than total loss. In any event it is almost correct to say, for practical purposes, that total discharge follows any injury to the drawer of a check. 0 ' It may be, however, that out-of-court assignments of the stating that the holder still had his remedy against the drawer despite delay in presentment, unless the drawee's insolvency intervened drawer's rights against the bank have somewhat protected the holder, 2 although there seems to be little reason why a drawer should make such an assignment in those states where the holder has the burden of proving the absence of injury.
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Back of the court's failure to apportion the loss, and of the growth of the common law rule, at least in England, that discharge on both the instrument and the underlying obligation is total when any injury is shown, may be something analogous to the traditional treatment of contributory negligence. It is undoubtedly harsh to bar a creditor who has been guilty of contributory negligence from all relief against the tort-feasor.
6 4 Thus, in the case of a check, the creditor recovers if it is shown that no loss has resulted from his laches; but if loss is shown, he may not recover at all. The court again is attempting to avoid what may be a difficult question of damages. In the case of a bill, the drawer received a dividend when the drawee bank's insolvency was the injury of which the drawer complains); Hamlin v. (1894) (the burden of proof of loss to an indorser, if there is laches, shifts to the holder, namely, to prove there was no injury, but recognizes the majority rule in regard to a drawer, by dictum).
In some of the states applying the majority rule, the burden is satisfied if the drawer shows that the drawee bank is insolvent, and it remains for the holder to show that there is no causal relation between his laches and the damage caused by the insolvency. because of an anomalous presumption that the creditor's negligence causes total damage in every case, he may not recover from the debtor even though no damage has in fact been suffered. If, however, presentment and notice of dishonor are excused, the creditor is not guilty of laches on a bill, or on a check if injury is shown (although this may be modified by a pro tanto rule).c5 But a declaration by the acceptor that he will not pay, or the bankruptcy of the acceptor, will not excuse the necessity for presentment." 0 If the drawer had no effects in the drawee's hands, however, and no reasonable expectation that the drawee would pay, both presentment and notice of dishonor are excused.
GT Such a holding seems almost equivalent to a conclusive presumption that the drawer had not been injured by the holder's "laches" in failing to present. Indeed, Lord Kenyon, in Dennis v. Morrice, 0 alluded to the fact that if the drawee held no funds of the drawer, notice was dispensed with, but, he said, to allow proof that the drawer had suffered no injury in every case "would be extending the rule still further than ever has been done, and opening new sources of litigation in investigating whether in fact the drawer did receive prejudice for the want of notice or not." That the basis for excusing presentment and notice is in effect a presumption of Where presentment or notice of dishonor is thus excused, and the bill or check was taken in payment for a chattel, the creditor if the check remains unpaid may rescind the transaction and recover the chattel from the buyer and those who stand in no better position than he. South San Francisco Packing Co. v. Jacobsen, 183 Cal 131, 190 Pac. 628 (1920) Here the creditor had failed to give notice of dishonor. The drawer had no effects with the drawee, but the bill had been drawn for the accommodation of an indorsee. It was pointed out that if the drawer received no notice of dishonor, his right against the accommodated indorsee might be impaired. The drawer was therefore totally discharged, although normally notice would have been excused. The mechanism of these presumptions provides the courts with a device for shifting loss, analogous to the last clear chance doctrine, and similarly inadequate as a means of apportioning loss.
The British Bills of Exchange Act contains a more successful device for apportioning loss resulting from the laches of a creditor who holds a check drawn by his debtor. The holder's rights against the drawer remain intact unless the drawer has suffered injury. Where there is injury, however, it is presumed to be to the full amount of the check, but the holder gains an assignment of the drawer's right to that amount against the bank 3 The result is equitable where the injury is the insolvency of the drawee bank, but it is possible that the injury to the drawer may be caused by something other than the drawee's insolvency. And in such a case, the problem will arise whether the statute is applicable. It is at least arguable that the only type of injury for which the holder must account, is the drawee's insolvency, because all other injuries are too remote. 9 But the English courts prior to the Bills of Exchange Act indicated, in two cases dealing with analogous problems, that other types of injury may not be too remote. In Hopkins v. Warc, 70 the debtor was discharged when the creditor failed to present a check drawn by the debtor's attorney in due time, and the attorney absconded during the period of laches. In Cory v. Scott, 0 one ground for holding that a creditor must give notice of dishonor of a bill of exchange despite the absence of effects in the drawee's hands, was the possibility that by the delay the drawer might lose his right of reimbursement against an accommodated indorsee. Assuming that the injury is not too remote, it may be held that the Act covers only cases in which the drawee becomes insolvent. If the Act is so interpreted, will the debtor then be totally discharged as he was at common law in England? Or, will it be held that the "spirit" of the provision 'establishes a pro tanto rule for all injury cases?
In this country the Negotiable Instruments Law codifies the pro tanto rule. 7 ' In most cases, however, courts have either allowed total dis- [Vol. 45
HeinOnline --45 Yale L. J. 1390 [1935] [1936] charge or total recovery. The amount to be received from an insolvent bank is in most cases difficult to estimate, and although it theoretically is possible to keep the judgment open pending final liquidation7 2 the courts have not often done so. But, notwithstanding the codification of the pro tanto rule, some courts continue to hold that total discharge results wherever there has been any injury to the drawer. 73 The theory offered in justification, especially by Chief Justice Rugg of the Massachusetts Supreme Judicial Court, is that by his conduct the creditor has made the check his own. His views may be justified when the check has been certified, for the holdei would still have a right of action against the bank despite his laches. Such was the case in Seager v. Daupinee. 7 But in Lowell Co-Operative Bank v. Sheridan, 7 3 where there appears to have been no certification, Chief Justice Rugg gave the defendant his complete discharge, stating that "the plaintiff made the check its own, not having presented it for payment within the time permitted by law." The decision is all the more interesting in that it quotes the pro tanto statutory provision as a prelude to granting total discharge.
Even under the pro tanto rule of the statute it is still, of course, necessary to determine whether the injury of which the debtor complains was in fact caused by the holder's laches. 70 The rule has often been stated, though some authority to the contrary may be found, as if the only injury of which the holder must take account, is the drawee's insolvency. 1 
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a settlement of his accounts with the payee on the basis that the check was still in the payee's possession and would not be presented. But the payee had passed the check onto the holder who had failed to present the check within a reasonable time. It is fair to assume that if due presentment had taken place the drawer would not have been defrauded. Nevertheless, the court held the drawer liable on the ground that only the insolvency of the drawee will discharge the drawer where the holder has been guilty of laches. In Heralds of Liberty v. Hurd, 70 the court refused to allow the drawer to set up as injury, the settlement of a partnership account in the belief that the check had been paid. The check was still outstanding because the holder had failed to present it for payment. On the other hand, the New York court, in an action based on breach of a contract to establish a line of credit, held that the insolvency of the agent of the drawer (with whom the drawer had deposited funds) during the period of the holder's laches, would be sufficient to discharge the drawer. 8 0
Neither the Bills of Exchange Act nor the Negotiable Instruments Law defines the effect of a holder's failure to give notice of dishonor on the liability of the drawer of a check. Ames suggested that the result of the omission would be the drawer's total discharge; 81 Brannan concluded that under the Act the drawer was discharged. 2 In practice, however, the "pro tanto" injury rule seems to have been applied in this country." 8 be no requirement either to present or give notice save where the loss is caused by the failure of the drawee bank. It should be noted that where the check used in P'payment" has been drawn for the accommodation of the debtor, the courts are less inclined to hold the drawer discharged because of the creditor's laches. See Stewart v. Smith, 17 Ohio St. 82, 86 (1866) ['Vol, 45 1 No difficulty has been occasioned as yet upon the point in England. s4 Under German law, the debtor-drawer of a bill or a check is discharged on the instrument by the creditor's failure to make due presentment, or by his failure to obtain a proper protest when the drawee refuses to pay; but incongruously, failure to give due notice of dishonor does not discharge the debtor on the instrument, although the creditor is liable in damagesY 8 In order to preserve his right on the underlying obligation, the creditor is usually under a duty to present the instrument for payment, and, if it is dishonored, td notify his debtor so that the latter can safeguard his rights against the drawee."" Since the debtor is the drawer, however, the creditor need not obtain a protest since such action is only necessary in order to preserve rights of recourse against prior parties, and the drawer, of course, never has any right of recourse on the instrument to preserve But the creditor may nevertheless recover in toto on the underlying obligation notwithstanding his failure to make due presentment or to give notice of dishonor, unless he or his agent, for instance the collecting bank, has been negligent in the performance of his duties,-s and such negligence has injured the debtor. 80 No damages, however, Generally, however, the drawer will not be entitled to notice of dishonor, for in most instances the reason for dishonor is either insufficient funds or a stop payment order. See N. I. L. § 114. Falconbridge says "it is anomalous that the drawer of a cheque should ever be entitled to notice of dishonour, he being the principal debtor on the instrument and having recourse against no one," but concludes that he is under § 96 of the Canadian Bills of Exchange Act and therefore entitled to notice. FAcoaRmrE, BA,=;c m Bmrs oF ExcHASuGE (5th ed. 1935) 
are said to result if the drawer had no funds with the drawee at maturity or if the drawee was already insolvent at maturity or if the drawee is still solvent. 90 But if the drawee has become insolvent after the maturity of the instrument and would have paid had it been duly presented, the debtor has been damaged and the creditor will be liable to that amount. In effect, therefore, the debtor who has been injured by the creditor's negligence is discharged pro tanto on the underlying obligation. But, where such discharge is allowed, it is not apparent whether the creditor will be given an assignment of the debtor's right to dividends from the insolvent drawee; or whether the court will merely estimate the amount of these dividends and allow the creditor to recover from the debtor the full claim less the amount of damage.
Under French law, if the debtor has paid by drawing a bill or check, and the creditor-payee has not exercised due diligence, the latter nevertheless has a cause of action against the drawer on the instrument, if there were no funds with the drawee at maturity. This situation arises from the fact that since the Ordonnance de Commerce of 1673,9 1 the liability of the drawer of a bill, in contrast to that of an indorser, " subsists despite the holder's laches, unless he proves that at the time of maturity he had on deposit with the drawee funds sufficient to meet the instrument. 3 If he does not come within this exception,.he is still liable, because he would otherwise be unjustly enriched at the holder's expense0 4 Moreover, if the debtor-drawer did have an enforceable claim against the drawee, the holder has a right of action directly against the drawee, even though the latter has not accepted. This is effected through the application of the provision doctrineY Provision is the claim which a drawer has or is supposed to have against the drawee, at the maturity of the instrument if it is a bill of exchange," 0 or if the instrument is a 90. 2 GRUENHUT, op. cit. supra note 2, at 308 n. 30. 96. CODE DE Comdmmcr art. 116. However, the drawer, although he has negotiated the instrument, may nevertheless withdraw the funds. WAJL, supra note 95 at 408. But the holder can destroy this power of withdrawal by informing the drawee of the drawing and negotiation of the bill of exchange and forbidding him to pay his debtor, the drawer. 4 LYON-CAEN Er RENAuLT, op. cit. supra note 28 at § 178 bis. At maturity, the mere [Vol. 45
Titre

PAYMENT BY NEGOTIABLE INSTRUMENT
check at the time of its issuanceP 7 This claim, the presence of which justifies the drawing of the instrument, may arise out of any transaction, for instance a sale, a factor's contract, or a line of credit. s The peculiarity of the doctrine lies in the rule that the provision travels with the instrument. 9 Therefore, the holder has a direct cause of action against the drawee based upon the drawer's claim against the drawee.lC ' The application of the rule is of particular importance where the drawer has become insolvent, for in such a case the provision belongs to the holder and not to the drawer's receiver.' 0 ' Intermediate between the situation where the debtor gives his own note or accepts a bill, and where the debtor draws a bill or check, is the case in which the debtor makes a note or accepts a bill payable at a certain place. When the drawer or acceptor has on deposit a fund at the place of payment, this domiciled instrument in some respects resembles a check. And in England and America, the check rule, if applied, would, of course, discharge the debtor when the creditor was guilty of laches, at least to the extent to which any part of this fund was lost through the insolvency of the agent. The majority rule, however, holds the debtor liable, even though the creditor has been negligent and the debtor injured through the failure of the bank in which the funds to meet the instrument were deposited. 0 -The anomaly of this result may be demonstrated by the fact that, if the holder forwarded the note presentment of the instrument is apparently sufficient to hinder a payment to the drawer which would discharge the drawee. 
9S
. W~aL, supra note 95 at 406. However, the drawer who is sued on the instrument by the creditor cannot escape liability by pleading that the drawee was bound to honor the instrument because of a line of credit agreement. He must show that he had actual funds with the drawee. 4 LYox-CAEN ET RrNAuLT, op. cit. supra note 28 at § § 106, 406, 409; 2 LAcOUR Er BouTRoN, op. cit. supra note 30 at § 1238. COmCE, art. 116 (3) . 100. It would be erroneous to believe that this theory makes an acceptance superfluous.
CoDE ia
If the drawee has accepted, a bona fide indorsee is protected against all personal defenses which the drawee might have against the drawer. If the holder has to sue on the provion those defenses are available because he is in effect only an assgnee. WAnm, supra note 95, at 409.
101. Since the creditor-holder who is guilty of laches could apparently demand to be subrogated to the drawer's claim against the drawee, the provision theory is of real practical importance only where the drawer is bankrupt. It further prohibits the creditors of the drawer from garnishing the drawer's claim against the drawee after the negotiation of the instrument. WABrL. PRrmcs D DRorr Coiannr. (1922) 
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YALE LAW JOURNAL or accepted bill for collection to the bank of payment, and delay had occurred on the part of the bank and it subsequently became insolvent, the maker or accepter would be discharged.
10 3 In Germany, under a provision of the former German Wechselordnung in effect until 1908,104 the holder of a domiciled acceptance had to make presentment, and, if he received no payment, to obtain a protest in order to preserve his rights against the acceptor. The latter was in this respect treated like a drawer. And a much cited decision of the German Reichsgericht held that the creditor's laches would not discharge the debtor on the underlying obligation if he was not damaged. 105 If injury to the debtor did result from the insolvency of the bank, the acceptor would be discharged pro tanto on the underlying obligation. But under the German Wechselordnung since 1908, and under the present German Wechselgesetz (statute governing bills of exchange and promissory notes), the holder of a domiciled acceptance need no longer present it at maturity in order to preserve his rights on the instrument. However, when the creditor fails to make due presentment it is very doubtful whether the acceptor must now bear the risk of the insolvency of the payor-bank after maturity. It may be argued' that the creditor by taking the domiciled acceptance assumes the duty to collect on the instrument at maturity, and if he fails to perform this duty, he is liable in damages. Thus the creditor's claim on the instrument against the acceptor would be subject to the debtor's counterclaim for damages.
0 7
Fourth Variation: The fourth situation presents a debtor who has indorsed a bill or uncertified check to his creditor. In both England and this country the indorser is generally discharged on the instrument and on the underlying obligation, if the creditor has been guilty of laches.1 08 In a few states, it has been suggested that the indorser will be treated in the same manner as a drawer and that he will be discharged only if injured.' Discharge on the instrument is granted both at common law and under the Negotiable Instruments Law and the Bills of Exchange Act, for the reason that the holder's laches has deprived the indorser of his right of recourse on the instrument."1 0 The discharge on the underlying obligation follows because if the indorser is held liable, his opportunity for reimbursement against a prior party would be limited to cases in which he had an enforceable claim against the prior party other than the one on the instrument, which has been lost because of the creditor's laches. In addition, it would involve difficult questions of damage if the prior party's solvency were in doubt.
In Germany, when the debtor is the indorser of the unaccepted bill or check used in "payment," the creditor is under an obligation to make due presentment, give due notice of dishonor, and in addition to obtain a proper protest if the instrument is dishonored, in order to preserve rights on the instrument."' Otherwise, he not only deprives himself of rights on the instrument, but his debtor-indorser loses any right of recourse against prior parties. However, German courts and textwriters agree that, despite his laches, the creditor has some remedy, although they disagree as to its form.
A majority of the textwriters maintain that the creditor who is guilty of laches may bring action against the debtor-indorser on the underlying obligation, subject, however, to the debtor's right to set-off any damages suffered.'-2 But they base their argument in support of this thesis upon a hypothetical case in which no damages have been caused, that is, where all prior parties are solvent and have subsisting underlying obligations on which to fall back. But if any of the prior parties is insolvent, or, if an underlying obligation does not subsist between any prior parties except for the right of an accommodation party to reimbursement, difficult questions as to causation and ascertainment of damage arise, which writers of this persuasion overlook.'"
Aware that these problems cannot be solved under the majority 
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theory, a minority of the writers on the other hand say that even in the absence of damage, the creditor thus guilty of laches may in no case sue a debtor-indorser on the underlying obligation.
114 Instead, they would allow the creditor a right of action against the drawer (not the debtor-indorser) if the drawer would be unjustly enriched by a discharge from liability on the instrument."' This unjust enrichment action, based on the instrument, is subsidiary in character, and allowed only if the creditor has no other means of satisfying his claim."' It is impossible to state definitely which view is supported by the German courts. In two famous decisions, the former Reichs-Oberhandelsgericht took the minority view, 11 7 but the higher German courts have, in two recent cases, apparently adopted the damage theory, and allowed the negligent creditor to recover from the debtor-indorser on the underlying obligation. In one of the recent cases, the indorser had not been damaged by failure to make due presentment because the drawee (who had accepted the instrument) was insolvent at the maturity of the instrument.
1 8
In the second case, the creditor sued his debtor-indorser (who was this time not the drawer) on the original claim because the check had been dishonored by the drawee when presented, two months after its receipt by the creditor. The Oberlandesgericht of Hamburg held that the creditor could not recover on the underlying obligation, but the decision was apparently based on the assumption that the damages caused the debtor equaled the amount of the underlying claim, and on the ground that the debtor here would in fact have had no underlying obligation in turn to fall back upon, since the instrument had been purchased from the drawer. The court left the plaintiff to seek his recovery from the drawer upon the unjust enrichment action. Therefore under the majority rule, the creditor cannot immediately sue the drawer for unjust enrichment. Reichsgericht, May 4, 1918, 93 Entscheidungen des Reichsgerlchts in Zivflsachen, 23; ,VAnL, suPra note 95 at' 410; LANGEc, ,DIE NVECISELVERDIDDLICURMT (1934) 
181.
Unlike the French law, however, a direct cause of action against the drawee who has not accepted the bill but is still in possession of the funds has always been denied the creditor on the theory that the drawing of a bill or check is not of itself an assignment of the drawer's claim against the drawee. KassLER, op. cit. supra note 15, at 65, 66; SrAUS. argued that these decisions indicate nothing more than a tendency to allow the creditor to sue the debtor-indorser on the underlying obligation provided the indorser in turn has an underlying obligation on which he can recover.=-o In France, if the debtor has indorsed a draft or check in payment and the creditor is guilty of laches, the debtor is discharged on the instrument and probably on the underlying obligation. The creditor has the same election of remedies, one against the drawer for unjust enrichment in certain cases and the other against the drawee, if a provision may be found. In any event, whether the creditor is payee or indorsee, he is amply protected and has no need to resort to his underlying claim.
Fifth Variation: The fifth typical payment problem appears in cases when the debtor does not negotiate the instrument to his creditor by indorsement but merely delivers a third party's instrument to the creditor. In England and America, the result is somewhat anomalous. 12 ' It is held in such cases that since the debtor is not a party to the instrument, he may not require of his creditor the strict diligence necessary in order to perfect a holder's right against an indorser or drawer'
22 But discharge follows (whether or not pro tanto is in doubt) 
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when the debtor has been injured by the laches of the creditor. 1 2 3 However, such injury to the debtor seldom results because he is generally possessed of a right of action against the third party. In these cases, however, it may be as difficult to measure damages as in the cases where the debtor is an indorser. It is somewhat paradoxical moreover, as was indicated by Baron Bramwell in Smith v. Mercer,'" to hold a debtor who has merely delivered an instrument to greater liability than one who has indorsed it, and accordingly he held that the debtor who delivers a third party's instrument will be totally discharged if the creditor is guilty of laches. The doctrine of Smith v. Mercer, however, was shortlived. Sir John Stuart, two years later in Re British and American Steam Navigation Co., professed himself unable to follow Baron Brainwell's reasoning, and refused to discharge the debtor when no injury was apparent. 2 5 III It should now be obvious that payment by negotiable instrument has its complications, especially where the creditor who has taken an instrument has been guilty of laches. The time has come to resolve the plot and draw what moral lessons, if any, are implicit in it.
In the Anglo-American, German, and French law, payment by bill, note, or check is presumptively conditional. The underlying obligation subsists, but its enforcement is in effect suspended until the maturity of the instrument. The three systems, however, present different solutions for the problems raised by a creditor's laches. In Germany, the creditor may fall back on the underlying obligation, subject to the debtor's counterclaim for damages. Where the debtor is an indorser, this damage theory necessitates a string of successive suits back to the drawee, and the difficulties are further increased if one of the prior parties has been damaged by the laches. The French law permits the holder to recover against the drawer to the extent that the drawer has been unjustly enriched, unless the drawer can show that he had sufficient funds with the drawee at maturity. And where the drawer did have sufficient funds, the holder acquires an additional right of action directly against the drawee, under the provision doctrine. In Anglo-American law, the drawer of a check is discharged on the check and on the underlying obligation, although, theoretically, only to the extent that the debtor has been injured by the creditor's laches; the indorser of a check is probably completely discharged. The drawer and indorsers of a bill, and the indorsers of a promissory note are generally held completely discharged on the instrument and on the debt, irrespective of damage.
The Anglo-American law deals too harshly with the creditor. The German solution of the problem, on the other hand, is practicable only where the debtor is drawer; otherwise it may lead into great practical difficulties, as when there are many indorsements, and the debtor is the last indorser. At best, it forces the creditor-indorsee to fall back on his debtor-indorser and the latter on his debtor and so forth until the parties ultimately liable (either the drawer or the drawee) are reached. To avoid this result, the creditor should be denied any right of recovery against an indorser.
The French law which allows the creditor, whether he be indorsee or payee, (by means of an action for unjust enrichment) to cut through and reach the drawer who has no funds with the drawee at maturity is sound principle. But since this unjust enrichment action is needed only when the instrument is unaccepted, because in such a case, the creditor, who has been guilty of laches, has no other means of satisfying his claim, the French rule which allows the action for unjust enrichment even against the drawer of an accepted bill, should not be followed. Similarly, the rule which appropriates to the holder the claim which the debtor-drawer had against the drawee, for funds on deposit, for example, should not be followed, because the holder would thereby be given an unmerited preference over the other creditors of the drawer in the event of the latter's insolvency.
An unjust enrichment action thus limited could be fitted into the Anglo-American system. But, before we proceed further, we must discover whether or not the creditor who is guilty of laches may be already sufficiently protected, for in such a case, it would not be necessary to improve his position by developing an action based on unjust enrichment.
The creditor, even if he has been guilty of laches, will be protected if it can be said that the drawer of the bill or check has assigned to the holder his claim against the drawee. The assignment need not be effective between the holder and the drawee, but there should be an effective assignment between the holder and the drawer. ' 
an assignment is found to exist, the holder's laches on the instrument does not affect his right against the drawee. But according to the majority view at common law, and now under the Bills of Exchange Act and the Negotiable Instruments Law, neither a bill nor a check is in itself such an assignment. 27 It is possible to show facts extrinsic to the instrument which will raise an implied in fact assignment. The fiction is applied when a check is drawn for the full amount of the drawer's claim against the bank,' 2 or if the court finds that "the parties must have and did intend to create a particular appropriation, charge or lien on the property upon the faith of which they both dealt." In Fourth Street Bank v. Yardley, Mr. Justice White found there was such a particular appropriation, when a bank, which had been loaned money on the strength of its assertion that it had a credit of $27,000 in a New York bank, drew a draft on the latter bank for $25,000 to repay the holder. The reliance of the holder on this particular credit was said to give him a right to the fund prior to that of the drawer's, receiver. The result, it seems, would have been the same even if the holder had been guilty of laches. 2 9 The creditor may in addition gain a direct right against the drawee on the theory of an implied acceptance. If the drawee retains the bill or check for twenty-four hours notwithstanding a demand for its return, 13 0 and possibly even without demand,' he is deemed to have impliedly accepted the instrument. When a bank knows that it is being drawn upon for the purpose of paying an unpaid seller, and the funds from the resale of the chattel later come into its possession, the bank is held directly liable to the seller.' 32 In such cases, the drawee is said impliedly to accept "not because he has in fact done so but because justice requires that he be presumed to have accepted it and because there are present the elements of estoppel.""
In the absence of a finding of assignment or acceptance, the AngloAmerican law leaves the holder in a disadvantageous position, and if he is to be protected, it becomes necessary to return to the unjust enrichment concept. Mr. Justice Story, it may be remembered, in The Matter of Brown, felt that it would be inequitable to allow the drawer of a check to be discharged when there had been no injury. In speaking of the drawer who had claimed his discharge, Story asked this question: "In such a case can it be said with truth or justice, that he is to be enriched at the expense of the holder of the check? Or, that he shall not be deemed to hold the money, as money had and received for the use of the holder, either because he had not funds in the bank, or because he still retains those funds, appropriated to the use of another, for his own use?"' 2 4 It would seem that the drawer of a bill, as well as of a check, might be deemed to hold the money he had received, or claim which he still has against the drawee, for the benefit of the holder, and that an unjust enrichment action should lie against the drawer to the extent that such funds or claim is in excess over the damage caused by the holder's laches.
If one may attempt to prophesy how the law may develop, it may be suggested that an unjust enrichment action will be established in the negligent creditor's favor first against a debtor-drawer who has collected from, or who has a claim against, a solvent drawee. It will probably be less difficult for the court to allow this action if the drawer has collected from the drawee than to require the drawer who has not collected to hold his claim against an insolvent drawee in trust for the holder. It may be suggested that such development will originate in cases where the facts are obscure or peculiar, and sufficiently different from the ordinary case to encourage the court to inspect the problem in a new light. Two such cases may have already arisen.
In Ltd., 2 5 the Farmers' Co-operative Irrigation Company borrowed $500 from the Farmers' State Bank of New Plymouth, giving in return a negotiable promissory note. The
treasurer of the Irrigation Company was also president of the bank. The Irrigation Company paid its debts by issuing a "warrant" addressed to the treasurer. Such warrants were accepted and treated by the bank as checks. When the note in issue was presented for payment, the Irrigation Company gave the Farmers' State Bank a warrant according to its usual practice. If the warrant was treated as a check, the Irrigation Company was, in effect, giving the bank a check drawn upon the same bank. Meanwhile one Fisher had sent $500 to the Farmers' State Bank for the purpose either of loaning this money to the Irrigation Company or buying one of the Irrigation Company's obligations. And the note when presented by the bank had the name of the bank as payee crossed out and the name of Fisher substituted. The bank in taking the warrant or check, drawn upon itself, therefore, may have been acting as the agent for Fisher. In any event, the bank received the warrant on January 3rd, at which time the Irrigation Company had sufficient deposits with the bank to have paid the warrant. The bank, however, did not cash the warrant, that is, it failed to debit the Irrigation Company's account. On January 7th, the bank closed and was taken over by the state liquidator who sent the warrant to Fisher. Fisher demanded payment of the Irrigation Company, and upon refusal, brought an action against it on the warrant. The court held that the bank was negligent in not collecting, and that this negligence (or laches) was chargeable to Fisher; but since the Irrigation Company had been paid a liquidating dividend of forty per cent on its account with the insolvent bank, judgment should be given against the Irrigation Company for forty per cent of the face value of the warrant together with interest from the date of payment.
The court in deciding the case did assume that the warrant was a check; that the bank was the collecting agent for Fisher; and that the bank was negligent. But the fact remains that it appeared to have no difficulty in giving judgment against the Irrigation Company for the amount actually received by it from the bank. Furthermore, the court gave no theory for its decision and if the result is not based on the pro tanto rule in Section 186 of the Negotiable Instruments Law, (and the dubious nature of a warrant as a check makes it extremely likely that the court could not have applied Section 186) the decisive element of the case appears to be unjust enrichment.
In Hawes v. Blackwell, 8 6 a check drawn on November 10th, reached the plaintiff on November 12th, and was not presented until November 16th. On November 13th, however, the drawee had made an assignment for the benefit of creditors. Whether there was laches in presentment of the check is not found. But the holder of the check was allowed to [Vol. 45
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sue the trustees of the drawer and the trustees of the drawee together, and to get an order that dividends paid out of the insolvent drawee bank were to be applied pro rata to the holder's judgment against the drawer. The effect of the decision was that the drawer held his cause of action against the drawee in trust for the holder.
Neither Fisher v. Farmers' Co-Op. Irr. Co. Ltd., nor Hawes v. Blackwell, is particularly convincing. Yet they may have in them the first stirrings of a general action founded on elements of unjust enrichment. The unjust enrichment action, it must be noted, would lie against the drawer in every case, whether or not he is the debtor on the underlying obligation. It would not lie, therefore, against the indorser even though he is the debtor, but directly against the drawer who has been unjustly enriched. It would not solve the difficulty of determining the amount of unjust enrichment where the drawer complains that he has been injured because someone against whom he had a right of reimbursement has become insolvent during the laches period. The court could, of course, avoid the difficulty by requiring the drawer to hold his claim against the insolvent for the benefit of the holder, and in that way, escape the necessity of liquidating damages based on future dividends. Even so, it might be unwise to declare such a constructive trust in any case save where the insolvent is the drawee.
Several amendments have been proposed to the Negotiable Instruments Law to remedy some of the obvious defects in the Anglo-American system which have been pointed out. These amendments, however, deal only with checks despite the fact that the rule for discharge as regards checks has been developed to a more sensible stage than the corresponding rule with respect to bills. 37 It is suggested, therefore, that the unjust, enrichment action be codified to cover both bills and checks and to cover the situation in which the drawee becomes insolvent during the period of laches. The following amendment is accordingly proposed:
"The holder of an unaccepted bill of exchange or of an uncertified check who fails to make due presentment or give due notice of dishonor as required, acquires a claim against the drawer to the extent the drawer would be unjustly enriched if discharged, with the exception that if the drawer has suffered injury through the insolvency of the drawee after presentment should have been made or notice of dishonor given, the holder will acquire instead the drawer's rights against the drawee to the amount of the bill or check." 
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